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IN THE 


United States Conit of Appeals 

Foe the District of Columbia Circuit. 


No. 10408. 


DAISY MANN, MAMIE ROBINSON, and 
RUTH HENRY, Appellants 

v. 

JOSEPH S. CORNISH, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


L GENERAL. 

This is ah appeal resulting from a directed verdict by 
Judge T. Alan Goldsborough in favor of the caveatee, in 
a caveat case, at the conclusion of the trial. The appellants, 
the caveators below, are Daisy Mann, Mamie Robinson, and 
Ruth Henry, nieces and sole heirs at law and next of kin 
of one Thomas Atkins, who died on February 3, 1948. The 
appellants contend that the procurement and execution of 
a paper writing dated September 17, 1946 resulted from 
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fraud and undue influence practiced upon decedent by the 
caveatee, Joseph S. Cornish, the appellee herein. The said 
appellee is referred to in said paper writing as the “ con¬ 
fidant’ ’ of the decedent, and because of having served the 
decedent as “confidant’’ became the principal beneficiary 
under said paper writing, although according to the record 
herein, there is no evidence of any services having been 
rendered by the appellee for or on behalf of the decedent 
prior to the date of the paper writing, namely September 
17,1946. The appellee is an undertaker by profession, but 
also is an employee of the City Post Office of Washington, 
D. C., and was unrelated to the decedent. He was merely 
a tenant of the late Thomas Atkins. 

n. STATEMENT OF THE CASE. 

Thomas Atkins, the decedent herein, resided at 1536 5th 
Street, N. W., and was the owner of two parcels of real 
estate, namely 2121 10th Street, N. W., which was rented 
to the appellee, Joseph S. Cornish, and 1536 5th Street, 
N. W., where the decedent resided for a number of years. 
The property at 2121 10th Street, N. W. was and is being 
used by appellee as a residence and as a funeral business. 
The late Thomas Atkins was an elderly man, and none of 
his relatives had any knowledge of his having executed a 
will at any time. However, upon the decease of the said 
Thomas Atkins, a paper writing dated September 17, 1946 
(a very significant date as hereinafter pointed out) and 
which purported to be the last will and testament of the 
late Thomas Atkins, was produced executed in duplicate. 
None of the relatives knew of such a paper although the 
appellee admitted that he had a signed copy of the paper 
in his possession from the date of its execution (A. p. 28). 

According to overwhelming evidence, the decedent, 
Thomas Atkins, could neither read nor write except for his 
name (A. pp. 17, 18, 20). He requested others to read 
letters and papers to him, but there is no evidence whatso¬ 
ever that the appellee ever read any papers for Atkins 
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prior to the date of the alleged will of September 17, 1946. 
The attesting witnesses both admitted that they did not 
hear the alleged will read to Atkins. 

John Atkins, brother of the late Thomas Atkins, died in 
1946, and Garfield C. Thompson, the attorney in the present 
proceeding, was also the attorney of record in the admin¬ 
istration of the estate of John Atkins, deceased. The late 
Thomas Atkins was named as executor under the last will 
and testament of his brother, John Atkins, and on Septem¬ 
ber 17,1946 (the date of the paper writing involved herein) 
the late Thomas Atkins qualified as executor in the other 
proceeding. The evidence shows that on the day the late 
Thomas Atkins qualified as executor of his brother’s 
estate, he called at the home of his closest niece, Daisy 
Mann, one of the appellants herein who testified, “Uncle 
Tom never made any will at all. He hasn’t made no will. 
He hasn’t made any will. He never signed anything but 
the administrative paper. The day the administrative 
paper made, Uncle Tom went down, signed it, and that 
morning after he signed that paper he came to the house 
and brought it * * * Paper he signed to be executor of the 
will, Uncle John’s property, that paper Uncle Tom signed. 
That is the only paper he signed, because I asked him . He 
said he had never signed another paper but that.” 
(A. p. 19). 

The record shows that the paper writing dated Septem¬ 
ber 17, 1946 was executed under peculiar circumstances; 
that the appellee was unusually active in the matter of 
the procurement and execution of the paper writing; that 
the paper writing itself contains rather unusual provi¬ 
sions ; that it mentions as one of the heirs at law and next 
of kin of the late Thomas Atkins, a nephew by the name of 
John Atkins, Jr., who actually died in 1941 (A. pp. 2, 3); 
that the signatures of both the testator and the so-called 
witnesses appear on a separate blank page attached to the 
alleged will proper; that an executor is not mentioned by 
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name as aforesaid, but is merely referred to as “confi¬ 
dant”, and is remembered as a beneficiary under the pro¬ 
visions of this paper writing as the “confidant” of the 
decedent because of his services as a “confidant”, although 
the record is void of evidence of anything whatsoever that 
the appellee did for or on behalf of the decedent prior to 
the date of the paper writing. The record shows that the 
paper writing was purported to have been executed early 
one morning in the Washington City Post Office; that the- 
witnesses both worked as laborers at the Post Office and 
were well acquainted with appellee, Joseph S. Cornish; 
that one of the witnesses assisted the appellee occasionally 
in the funeral business after work. Attention will herein¬ 
after be called to the testimony of these witnesses; to cer¬ 
tain inconsistent statements; and to statements which 
obviously were false and perjured. 

Specific attention will be directed to verbatim statements 
made by the appelee at the trial, which in themselves indi¬ 
cate sufficient fraud on his part to have warranted the case 
going to the jury. 

m. STATEMENT OF POINTS ON APPEAL. 

The statement of points on appeal are as follows: 

1. The Trial Court improperly directed a verdict in this 
case on behalf of the caveatee, the appellant herein. 

2. The Trial Court improperly refused to permit the jury 
to pass on the facts and evidence in the case. 

3. The Trial Court improperly ruled that Issue No. 1 of 
the order framing issues was not a proper issue in the 
present case. 

4. The Court improperly ruled that there was nothing 
unnatural or unusual in regard to the present will. 

5. The Court improperly refused to permit the jury to 
pass on the circumstances in connection with the execution 
of the wilL 




5 


6. The Court improperly ruled that the will had been 
validly executed and that the decedent knew the contents 
thereof. 

7. The Court improperly refused to permit the jury to 
pass on the issues as to whether the execution of the will 
was obtained or the subscription thereto procured from 
the decedent by fraud or deceit practice upon him by 
Joseph S. Cornish or any other person or persons. 

8. The Court improperly refused to permit the jury to 
pass on the issue as to whether the execution of the will 
was obtained or the subscription thereto procured by the 
undue influence of Joseph S. Cornish or other person or 
persons unknown. 

9. The Court improperly refused to permit the jury to 
consider the activities of Joseph S. Cornish as the sole 
beneficiary in another cause, in connection with the activi¬ 
ties of the said Joseph S. Cornish as caveatee, in obtaining 
or procuring the execution of the will in the present cause. 

10. The Court improperly passed upon the credibility of 
certain witnesses produced on behalf of the caveatee, in¬ 
stead of permitting the jury to pass upon same. 

IV. SUMMARY OF ARGUMENT. 

Fraud in the procurement and execution of the paper 
writing of September 17,1946, was very apparent from the 
evidence adduced at the Trial, and the Trial Court defi¬ 
nitely encroached upon the prerogative of the jury in di¬ 
recting a verdict in favor of the caveatee instead of per¬ 
mitting the jury to pass on the evidence which was ample 
for the consideration of the jury. 

The jury should have been permitted to pass on the evi¬ 
dence in connection with the procurement and execution of 
the alleged will. 

As the evidence was overwhelming that the late Thomas 
Atkins could neither read nor write, the jury should have 
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been permitted to pass on the question as to whether the 
late Thomas Atkins was familiar with the contents of the 
alleged will, and whether he knew that he was executing a 
will; whether he knew that he was executing a will rather 
than a deed, and whether he knew that the paper writing 
dated September 17, 1946 had nothing to do with adminis¬ 
tration of the estate of his brother, John Atkins, who pre¬ 
deceased him, as the late Thomas Atkins qualified as exe¬ 
cutor in the matter of the estate of John Atkins, deceased, 
on the same day that the alleged will was purported to 
have been executed. According to the testimony of his 
closest relative, caveator Daisy Mann, when the late 
Thomas Atkins called at her home on September 17, 1946, 
he believed that he had executed papers only in connection 
with the estate of John Atkins, deceased. The jury should 
likewise have been permitted to determine whether de¬ 
cedent knew he was executing a will on September 17, 1946 
for the further reason that Garfield C. Thompson, the attor¬ 
ney in the present proceeding, also was the attorney of 
record in the matter of the estate of John Atkins, deceased, 
and had the late Thomas Atkins qualify as executor on 
September 17,1946 in the John Atkins matter, as aforesaid. 

The jury should have been permitted to carefully ex¬ 
amine the alleged will itself; to carefully read its unusual 
provisions and examine the contents of this paper writing; 
to determine whether the signatures on a blank piece of 
paper attached to the will, were indicative of fraud. 

The jury should have been permitted to pass on the evi¬ 
dence as to whether the appellee, Joseph S. Cornish, did 
anything for or on behalf of the decedent prior to the date 
of the will, which justified the appellee to be designated by 
the late Thomas Atkins in this paper writing as the “con¬ 
fidant’ ’ of the decedent, and to be named as the beneficiary 
of both realty and personal benefits by reason of being a 
so-called “confidant” of the decedent. The record itself is 
void of any evidence whatsoever of anything done or ser¬ 
vices rendered or performed by the appellee for or on be- 
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half of the decedent, prior to the date of September 17, 
1946. 

The jury should have been permitted to determine 
whether testimony of attesting witnesses was perjured 
when they testified as to what the late Thomas Atkins was 
alleged to have said at the time of the purported execution 
of the alleged will. 

The jury should have been permitted to pass on the ac¬ 
tivities of the appellee in another pending case, in which 
he was named as executor and sole beneficiary, although 
he was unrelated to the decedent, but had made his contact 
with the decedent by reason of having served as undertaker 
previously, as in the present proceeding. 

The jury should have been permitted to pass upon the 
credibility of all of the witnesses, in particular on that of 
the appellee, Joseph S. Cornish, in view of his obvious false 
testimony. 

The Court also was in error in striking Issue No. 1 
reading, 

“Was the paper writing filed in this Court and bear¬ 
ing date the 17th day of September, 1946, the last will 
and testament of Thomas Atkins, deceased?” 

as the law is well settled that the presumption that a person 
signing a written instrument knows its contents and nature, 
is defeated where testator did not read the will, or where 
he was unable to read it, or where it was not read to him . 

IV. ARGUMENT. 

(a) General 

There can be little doubt that the Trial Court erred in 
directing a verdict on behalf of the caveatee, the appellee 
herein, instead of permitting the jury to pass on the facts 
and evidence in the case, as evidence of fraud practiced by 
the appellee, the chief beneficiary under the paper writing 
of September 17,1946, was very apparent, and as stated by 
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the Supreme Court of the United States, circumstantial 
evidence of fraud is often of more force than direct testi¬ 
mony, Hemptier v. Churchill, 8 Wall. 362. 

In order to present the matter clearly and concisely, at¬ 
tention of this Honorable Court will be called to the cir¬ 
cumstances in connection with the execution of the alleged 
will; the unusual provisions and form of the paper writing 
itself; the relations between the appellee and the late 
Thomas Atkins; other activities of the appellee; the law 
applicable herein. 

(b) Circumstances in connection with the execution of the 
alleged will dated September 17,1946. 

It is important at the outset to observe that the late 
Thomas Atkins could neither read nor write, according to 
overwhelming testimony, except for his name, and that if he 
did sign this paper he did not know that he was executing 
a will. 

It is also important to bear in mind that the execution 
of this paper writing was obtained on the same day that the 
late Thomas Atkins was required to sign his name in quali¬ 
fying as executor of the Estate of John Atkins, deceased, 
(A. p. 27) and although the appellee and the attesting wit¬ 
nesses testified that it was signed in the forenoon at the 
City Post Office, an examination of the entire record would 
indicate that this was perjured testimony, and that the de¬ 
cedent’s signature, and that of the attesting witnesses, to 
a blank sheet of paper (as hereinafter described) probably 
was obtained elsewhere. 

The testimony of the appellee that the late Thomas At¬ 
kins called at the City Post Office at the unusual hour of 
about 8:27 A. M., with the alleged will prepared in dupli¬ 
cate, making the appellee the principal beneficiary, without 
any forewarning to the appellee that he was coming, (A. 
pp. 26, 27) is preposterous^specially in view of the inabil¬ 
ity of the appellee upon m- examination to relate one thing 
that he did for or on behalf of the decedent prior to the 



date of this paper writing, which described the appellee as 
the “confidant’’ of the testator. 

Thomas Atkins could neither read nor write, except for 
his name, as above stated, and unquestionably on Septem¬ 
ber 17, 1946 when he qualified as executor in the Estate of 
John Atkins, who predeceased the late Thomas Atkins, he 
was asked to sign his name to a paper, which probably was 
represented to be part of his said qualifications, but which 
later turned out to be a blank paper attached to the paper 
writing in controversy herein. 

Certainly the jury was entitled to pass on all the facts 
and circumstances in the matter,—and it is respectfully 
submitted that had the Trial Court not encroached upon the 
prerogative of the jury, in erronoeusly and unjustly direct¬ 
ing a verdict in favor of the appellee, the jury would in all 
probability have returned a verdict in favor of the appel¬ 
lants in view of the force of the evidence indicating the 
invalidity of the said paper writing herein construed. 

Daisy Mann, niece and closest relative to the late Thomas 
Atkins, and one of the appellants herein, Florence Bernice 
Mann, niece by marriage, who formerly resided with de¬ 
cedent, and Morris Shear, a grocer located at 1521 5 th 
Street, N. W., directly across from the former residence 
of decedent at 1536 5th Street, N. W., testified that the late 
Thomas Atkins could neither read nor write, except for 
his name. 

Appellant Daisy Mann testified that the late Thomas At¬ 
kins could neither read nor write “except Uncle John 
learned him how to write his name so he could sign bank 
checks.’’ (A. p. 18) 

In answer to question whether the late Thomas Atkins 
could either read or write, Florence Bernice Mann testified, 
“He could not. He could only write his name.” (A. p. 20) 

Morris Shear testified that the late Thomas Atkins could 
neither read nor write; that Atkins told him 30 ; that At¬ 
kins “did get letters I would read for him.” (A. p. 17) 
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When the appellee Joseph S. Cornish was asked whether 
the late Thomas Atkins could read, he merely replied “He 
must know something.” (A. p. 28) 

According to the testimony of both of the attesting wit¬ 
nesses, the paper writing dated September 17, 1946, was 
not read to the late Thomas Atkins, (A. p. 16) and in view 
of the statement by appellant Daisy Mann that when Atkins 
called at her home on the evening of September 17, 1946 
he believed he merely had signed papers pertaining to the 
administration of the estate of his brother, John Atkins, 
deceased, (A. p. 19) a matter for the jury unquestionably 
was presented. 

The alleged will according to both attesting witnesses 
was signed at the Washington City Post Office sometime 
during the forenoon of September 17, 1946 (A. pp. 15, 16) 
with appellee Joseph S. Cornish present. 

Appellee probably fixed the time of the execution of the 
alleged will before 9 A. M. in order to make it appear that 
it was executed before the Office of the Register of Wills 
had opened, and therefore the fact that it was executed on 
the same day that Thomas Atkins later appeared at said 
office for the purpose of qualifying as executor in the Estate 
of John Atkins, deceased, had no significance. 

The statements made by William A. Hood one of the 
attesting witnesses as to what the late Thomas Atkins said 
at the time he was supposed to have subscribed his name, 
unquestionably were perjured. Hood first testified that 
the appellee asked him “to come out,” to be a witness, and 
later testified that the late Thomas Atkins called witness, 
and said “Son, come here. I am turning my place over to 
Mr. Cornish. He has been very good to me, tending to my 
business—I am turning things, my property, over to Mr. 
Cornish. He has been good to me and I want him to—want 
you to witness this deed—want you to witness my signa¬ 
ture.” Hood was asked if the paper he signed was “a deed 
or a will,” (A. p. 16) and replied “He just wanted me to 
witness his signature that he was turning his property over 
to Mr. Cornish.” (A. p. 16) 
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The fact that the record is void of anything done by ap¬ 
pellee for or on behalf of the late Thomas Atkins prior to 
the date of the alleged will, naturally refutes any state¬ 
ments that on September 17, 1946, Atkins said that he was 
turning his property over to the appellee, because appellee 
“has been very good to me—tending to my business.’’ (A. 
p. 16) The alleged will itself specifies that Thomas Atkins, 
gives, devises and bequeathes unto the appellee, the tes¬ 
tator’s “devoted friend, faithful and true, and confidant, 
for many years , my home and premises number 2121 10th 
Street, N. W.” 

In his direct examination, appellee endeavored to justify 
his being referred to as “confidant,” in the paper writing 
of September 17, 1946, by explaining in detail how in 1937 
he took care of the funeral arrangements of Cecelia Atkins, 
deceased, sister of the late Thomas Atkins (although he 
admitted- under cross-examination that he never was re¬ 
tained thereafter to serve as undertaker for any of Atkins’ 
relatives, not even for his brother John Atkins, who died 
in 1946 (A. p. 24); and that he made improvements to the 
said property at 212110th Street, N. W., purported to have 
been devised to appellee under the paper writing of Sep¬ 
tember 17,1946, although he admitted under cross-examina¬ 
tion that the payments for such improvements were not 
made “out of his own pocket”, but came out of the rental 
payments. (A. p. 25) 

The appellee endeavored to mislead the Court and jury 
in stating that he served the late Thomas Atkins as “sec¬ 
retary,” and therefore was considered as a “confidant” 
of the decedent. But, as above pointed out the appellee 
under cross-examination, admitted that whatever services 
were rendered as “secretary”, were subsequent to Septem¬ 
ber 17, 1946, the date of the alleged will. 

This Honorable Court could probably better grasp the 
fraud in the procurement and execution of the alleged will 
through reading the entire testimony of the appellee. His 
statements were deliberately perjured, in his efforts to 
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support the validity of the paper writing in question, and 
when he was forced to admit that he did nothing for or on 
behalf of the decedent prior to the date of the alleged will, 
his remarks are nothing short of ridiculous. 

It also was very unusual to have the alleged will executed 
in duplicate; to have the appellee have absolute possession 
of the document until decedent’s death and without any rel¬ 
atives having any knowledge of a “will”; to have the name 
Joseph S. Cornish on the back of the document (possibly 
typed by appellee himself or appellee’s attorney, although 
ignorance of same was professed by appellee); to have the 
signatures on a separate blank piece of paper attached to 
the body of the instrument. 

(c) Unusual provisions and form of the paper writing of 

September 17,1946. 

The paper writing alleged to he the last will and testa¬ 
ment of Thomas Atkins, is set out in the Appendix at pages 
1-4. It contains rather unusual provisions; unusual state¬ 
ments ; and is unusual in form. 

The first suspicious paragraph is number two the docu¬ 
ment, which provides that the testator shall be “buried by 
the Executor.” As above pointed out, the appellee was not 
called in by any relatives in connection with funeral mat¬ 
ters, subsequent to 1937, when appellee handled Cecelia 
Atkins’ funeral arrangements, and in the case of John At¬ 
kins, deceased, wherein Thomas Atkins was appointed exe¬ 
cutor, Frazier, was the funeral director. (A. p. 24) In fact 
appellant Daisy Mann, in testifying that she never hea^d 
from anyone as to appellee being the “confidant” of the 
late Thomas Atkins, stated that the latter actually “de¬ 
spised” the appellee. (A. p. 19) 

The fact that appellee, an undertaker, was responsible 
for the preparation and procurement of the will is further 
indicated in paragraph 5, (A. pp. 2, 3) which provides: 

“Fifth : I give, devise and bequeathe my Metropoli¬ 
tan Group Life Insurance Policy with Wilkins and 
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Rodgers for Miller and Co., for $1000.00 in which John 
Atkins was designated beneficiary, to be turned over 
to my Executor hereinafter named for Burial expenses 
of $500.00 for Funeral Bill. ’ ’ 

and paragraph 8, which provides: 

“Eighth: It is my wish and I direct and request 
that Cornish and Cornish, Funeral Home have com¬ 
plete charge of my remains and affairs, of every de¬ 
scription, after my death.” 

This is the third specific paragraph pertaining to the fu¬ 
neral arrangements and burial of the testator—which is in¬ 
deed an unusual situation in a will. 

The fraudulent activities of appellee are established be¬ 
yond any question of doubt, from his own statement set out 
in verbatim, in reply to the question as to what was his 
understanding of the meaning of a “confidant,” as follows: 
(A. pp. 24, 25) 

“Why, I don’t know. I be frankly with you. When 
Mr. Atkins brought me—he come to me, Mr. Atkins in¬ 
formed me, said, Mr. Cornish, you have been very nice 
to me.’ That is the words Mr. Atkins says. I said, 
‘Yes, Mr. Atkins, I try to be nice to everyone.’ He say, 
‘You have spent a lot of money on my place.’ I said, 
‘Yes, that is right.’ And he said, ‘I am going to re¬ 
ward you for the same.’ 

“That is when Mr. Atkins, I knew he was thinking 
at lot of me, and the next thing I knowed, he said that 
‘I am going to make my will out and you are going to 
have complete charge of my remains and I will have a 
surprise for you. There has been too much litigation 
from my brother and my sister dying and I am going 
to straighten my affairs out.’ (There had been no liti¬ 
gation in connection with the Estate of John Atkins, 
prior to the date of the alleged will, September 17, 
1946, as on that day Thomas Atkins had just qualified 
as executor, and there was no objection to that will or 
his appointment.) 

“He say, ‘I have a $1,000 insurance policy with Wil- 
kins-Rodgers Milling Company. I want you to write 
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and have the beneficiary changed.’ I said, ‘All right, 
Mr. Atkins, I will do what you say.’ He said, ‘John 
is dead, I made $500 to John as beneficiary of the said 
insurance policy’, he says, ‘and I want you to have it 
changed.’ I did write a letter to that firm, which he 
stated in the letter that he is now changing his bene¬ 
ficiary from John Atkins, his brother, to his estate.” 

Paragraph 3 (A. p. 2) contains the devise of premises 
2121 10th Street, N. W. to the appellee as “confidant for 
many years,” and as heretofore stated the record is abso¬ 
lutely void of anything done or performed by the appellee 
for or on behalf of the late Thomas Atkins, prior to the date 
of the alleged will,—and the added words “for many 
years,” emphasizes the vicious fraud and trickery on the 
part of the appellee. The omission of the lot and square 
numbers is also significant. 

Paragraph 4 (A. p. 2) is a most unusual provision. It 
prohibits the sale of the former dwelling of the decedent 
for five years, arbitrarily, and directs that the appellee 
shall rent the same; that he shall sell the property in five 
years and distribute the net proceeds, between the three 
caveators, the appellants herein, and one “John Atkins, 
Jr., nephew” whom the record shows died on June 30,1941. 
(A. p. 18) Certainly the late Thomas Atkins must have 
known that his nephew, John Atkins, Jr., had passed away. 
But the appellee, who had charge of the funeral arrange¬ 
ments of the late Cecilia Atkins, sister of Thomas Atkins, 
apparently had no knowledge of the decease of this nephew 
in 1941. 

The appellee’s authorship of the paper writing of Sep¬ 
tember 17, 1946 is specifically emphasized by the fact that 
the Petition for Probate signed and acknowledged by the 
appellee and filed herein (A. p. 4) also mentions a nephew, 
John Atkins, Jr., as a surviving next of kin, whereas the 
latter died in 1941, as heretofore stated. 

The appellee explained the provision in the alleged will 
for the collection of the rents at the foraier home of de- 
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cedent at 1536 5th Street, N. W., for a period of five years, 
as follows: (A. pp. 26, 27) 

“Mr. Atkins told me definite out of his mouth. I 
didn’t ask him for anything. He said, ‘Mr. Cornish, 
you been mighty faithful to me.’ I said, ‘Yes.’ He 
said that ‘I am going to look out for you and I want 
you to look out for my property. You have been taking 
care of the rest of it for me.’ That is Mr. Atkins’ 
words, and I didn’t ask him for it.” 

Paragraph 9 unquestionably is a machination on the 
part of the appellee. The record shows that the late Thomas 
Atkins was on very friendly relations with his three nieces, 
the appellants herein; that he was particularly close to ap¬ 
pellant Daisy Mann, who testified: (A. pp. 18,19) 

“My uncle would come to me three or four times a 
week, on the way to work sometimes, and sometimes I 
would go to the house, but often he would tell me, ‘You 
let me come past because I am going to work’; then he 
would come around two o’clock and sit up at the place, 
and I would have to wake him up”; that he was work¬ 
ing at Wilkins Flour Works for a number of years and 
up to the time he was murdered; that Mr. Atkins could 
neither read nor write, “except Uncle John learned 
him how to write his name so he could sign bank 
checks”; that she was on friendly terms with Thomas 
Atkins, “never had a fuss with him in our lives”; that 
she never heard him make any remark against any 
members of his family, of his relatives. 

That she . . . never heard Mr. Atkins say that he 
intended giving Cornish anything after his decease; 
that Mr. Atkins said to witness, “ ‘You are the closest 
one here in the city. You know if anything happens to 
me’. Me and my uncle would see each other three or 
four times a week. Never passed a week I wouldn’t 
see him.” 

There is nothing in the record to indicate that the de¬ 
cedent at any time entertained any animous against his 
relations; and the participation of appellee in the prepara¬ 
tion of the alleged will, therefore is again very apparent. 
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The appellee is not designated as executor by name, in 
the alleged will, but only as the “very good friend and con¬ 
fidant” of the late Thomas Atkins, and as repeatedly stated 
there is no evidence whats6ever of the appellee having done 
anything for or on behalf of Thomas Atkins, prior to the 
date of the alleged will to have warranted being described 
as “confidant” of the latter. 

Although the appellee and the attesting witnesses testi¬ 
fied that the paper writing in question was signed at the 
City Post Office on the morning of September 17,1946, it is 
quite probable that the blank piece of paper attached to 
the alleged will was signed in the Office of the Register of 
Wills at the time Thomas Atkins qualified as executor of 
the Estate of John Atkins, and that the so-called attesting 
witnesses subscribed their names to the sheet of paper at a 
later time. This part of their testimony might have been 
perjured as well as another part, and the jury certainly 
should have had an opportunity of passing on this matter. 

Appellant Daisy Mann, the closest relative and friend of 
Thomas Atkins was emphatic in her statement that “Uncle 
Tom never made any will at all”; (A. p. 19) that she never 
heard any reference to appellee as being a “confidant” of 
her uncle; that she never heard Thomas Atkins discuss that 
provision of the so-called will in regard to the beneficiary 
of his insurance policy. When asked whether she ever 
heard her uncle discuss that provision which provides that 
Garfield Thompson, (the attorney for appellee herein) 
should be the attorney for Thomas Atkins’ estate after his 
death, she replied: “Never, never; because he didn’t want 
him to have nothing he had”. (A. pp. 19, 20) 

When asked whether she ever heard her uncle discuss the 
provision which provides for placing in trust for five years, 
decedent’s home at 1536 5th Street, N. W., for rental pur¬ 
poses, she replied, “Never, my uncle never talked that 
stuff.” (A. pp. 19, 20) 

When asked about the provisions of the so-called will 
granting appellee complete charge of his remains and af- 
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fairs of every description, she replied, “I am the one he 
looked forward to.” (A. p. 20) 

The appellee stated that he had nothing to do with the 
preparation of the will; nor the provisions in the will; that 
he did not know where the information came from that is 
embodied in the will, nor does he know of any conversation 
between the late Thomas Atkins and anyone else in regard 
to the provisions of the will. (A. p. 26) Appellee’s com¬ 
plete “ignorance” of the will and everything connected 
therewith until it was sprung on him in duplicate at 8:27 
A. M. on the day of its alleged execution, as against the 
other evidence in the case, unquestionably presented a situ¬ 
ation which warranted consideration by the jury. 

(d) Relations between appellee and the late 
Thomas Atkins. 

As heretofore stated, the appellee was unrelated to the 
late Thomas Atkins. In 1937 appellee served as under¬ 
taker in taking care of the remains of Cecelia Atkins, sister 
of Thomas Atkins. He was a tenant of Atkins, occupying 
2121 10th Street, N. W. as a residence as well as a funeral 
establishment. But appellee apparently was not even a 
satisfactory tenant, as according to appellant Daisy Mann, 
the appellee was not ever prompt in making rental pay¬ 
ments, as appellee “always owed him (Atkins) four or five 
months rent before appellee would come to pay Atkins for 
two or three months.” (A. p. 18) 

In endeavoring to ascertain from appellee what if any¬ 
thing he ever did for Atkins prior to September 17, 1946, 
the date of the instrument in question, the appellee dis¬ 
cussed at length the matter of the funeral arrangements 
in 1937 for Cecelia Atkins, sister of Thomas Atkins. (A. 
pp. 21-23) He then endeavored to show how he assisted 
Thomas Atkins in administration matters pertaining to 
the Estate of John Atkins, deceased, (A. p. 24) in which 
proceeding Thomas Atkins qualified as executor on the 
same day as that of the alleged will, as aforesaid. 
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Appellee then endeavored to mislead the Court and jury 
by stating that he “spent a lot of money” on premises 2121 
10th Street, N. W., (A. p. 25) hut under cross-examination 
was forced to admit that he did not mean “out of his own 
pocket,” but that it was “money in lieu of rent.” (A. p. 25) 

Appellee had with him in Court a file which he claimed 
contained “secretarial” services rendered Atkins, but un¬ 
der cross-examination admitted that the “file” contained 
“no secretarial work” prior to September 17, 1946. (A. 
p. 25) 

The testimony in chief of the appellee and his answers 
upon cross-examination, clearly indicate the futile attempt 
on the part of appellee to uphold the legitimacy of the al¬ 
leged will. The fraud on the part of the appellee, who had 
no relationship with the decedent, in the procurement and 
execution of the document is quite obvious. 

(e) Activities of appellee in procurement and execution of 

other wills. 

A petition for caveat in the matter of the Estate of Susie 
Geary, deceased, wherein appellee is sole beneficiary (A. 
p. 26), was filed on February 20, 1948. When appellee was 
questioned in regard to other cases in which he is benefici¬ 
ary, and stated he had no relationship with Susie Geary, de¬ 
ceased, the Court erroneously sustained an objection as to 
going into appellee’s general activities in such matters, 
stating, “The reason 1 am sustaining the objection is be¬ 
cause there is no connection between a will of someone 
else in favor of Cornish and the case we are now trying.” 
(A. p. 29) 

Where an individual in a professional capacity, such as 
undertaker, has had contacts with surviving relatives, and 
learns the names and relationship of survivors, and there¬ 
after makes personal contacts with elderly survivors un¬ 
related to him, opportunity presents itself for an under¬ 
taker to become the principal or sole beneficiary of an 
estate, through fraud and undue influence that may be prac- 
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ticed by him. The Trial Court certainly should have per¬ 
mitted the questioning of appellee, for the purpose of show¬ 
ing what relationship, if any, he had with such other tes¬ 
tator, either through family connection, or confidential as¬ 
sociation, where appellee was made sole or principal bene¬ 
ficiary, although unrelated to such testator. Such evidence 
was material and competent as tending to reflect on the 
character and integrity of appellee. 

(f) The law applicable. 

Most of the law applicable herein appears rather ele¬ 
mentary. However, the prejudicial errors of the Trial 
Court, can easily be observed, through a brief review of 
the law. 

Although there was apparent perjury on the part of the 
attesting witnesses, they both did admit that the will was 
not read to the testator, and there is ample evidence in the 
case that the latter was unable to read. 

The law is well settled that the presumption that a person 
signing a written instrument knows its contents and na¬ 
ture, is defeated where the testator did not read the will, 
or where he was unable to read it, or where it was not read 
to him. Patton v. Hope, 37 N. J. Eq. 522; Day v. Day, 3 
N. J. Eq. 349; Blume v. Hartman, 115 Pa. 32; Wisener and 
Brown v. Maupin, 2 Bax. (Tenn.) 342, or where the will 
was prepared by or at the direction of the principal bene¬ 
ficiary thereof, in connection with other facts and circum¬ 
stances of doubtful or suspicious character. Rollwagen v. 
Rollwagen, 63 N. Y. 504; McCommon v. McCommon, 151 
HL 428; Bradford v. Blossom, 207 Mo. 177. 

The question of whether the testator knew the contents 
of the will is for the jury. Lyon v. Townsend, 124 Md. 163; 
Gutt v. Walter’s Estate, 215 Mich. 572; Buck v. St. Louis 
Union Trust Co., 267 Mo. 644; Kay v. Elston, 205 Ala. 307. 

In Ex Parte McKie, 91 S. E. 978 (S. C.) it was held that 
where circumstances surrounding the execution of a will 
cast doubt on whether the testator knew the contents of 
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the purported will, the jury must determine whether the 
testator knew its contents. 

Where will was prepared by or at the direction of the 
principal beneficiary, in connection with other facts and cir¬ 
cumstances of doubtful or suspicious character, the pre¬ 
sumption of knowledge is defeated. McCommon v. McCom- 
mon, supra; Rollwagen v. Rollwagen, supra; In re Jones 7 
Will, 192 N. Y. S. 163; 199 App. Div. 426. 

An issue as to whether an instrument propounded for 
probate as the last will and testament of decedent, was exe¬ 
cuted according to law involves “not only the points of sig¬ 
nature by testator and of proper attestation by the wit¬ 
nesses, but also of knowledge by the testator of the contents- 
of the instrument.” Fuller v. Sylvia, 133 N. E. 384 ; 240 
Mass. 49. 

Even though there is no dispute concerning the execution 
of the instrument according to form of law, but there is a 
doubtful question whether the instrument was executed 
with a knowledge of its contents by the testator and with 
an understanding and purpose that it should be his last will 
and testament, such issue should be submitted to the jury 
to determine whether there was some trick or deception 
or mistake in the testator signing the instrument. 

Where any material question of fact is supported by the 
testimony of a single witness, the case cannot be withdrawn 
from the jury, regardless of how strong opposing testimony 
may be or the number of contradicting witnesses. Katz v. 
Delaware and Hudson R. Co., 38 F. Supp. 698, and it is 
error to direct a verdict. Hey v. Duncan, 13 Fed. (2) 794. 

If there is evidence to support an issue tendered by a 
party, the jury should pass upon it, whether it be strong or 
weak. Sudbry v. Penn. Worsted Co., 263 Fed. 76. 

Where witnesses signed their names to a blank piece of 
paper {as in the present case), it was for the jury to deter¬ 
mine whether there was compliance with the law as to at¬ 
testation. Appeal of Pope , 104 Atl. 241; 93 Conn. 53. 
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In the case of Hagerty v. Olmstead, 39 App. D. C. 170, 
it was held that it is competent to submit to the jury all the 
circumstances concerning the execution of a will, and when 
it appears that confidential relations existed between the 
testator and the principal beneficiary, it is for the jury to 
infer from all the evidence before it, whether or not the 
execution of the will was the result of improper inducement 
or fraud. In the present case, the appellee claimed to be 
“confidant” of the testator, and whether he was or was not, 
this contention of the appellee in itself, was sufficient to 
warrant consideration of the evidence by the jury. 

In the case of McCartney v. Holmquist, 70 App. D. C., it 
was held that in proceedings challenging the validity of a 
codicil to a will, the issue of fraud or undue influence was 
properly submitted to the jury. 

Even though facts are undisputed, the Court may not 
direct a verdict for one party, where reasonable inference 
to the contrary might be drawn from the evidence, Louis¬ 
ville & N. R. v. Williamson, 87 Fed. (2) 34. 

The Supreme Court of the United States has made it 
plain that juries should be allowed to pa^ss upon probable 
and inferential proof as well as upon direct and positive 
proof. Story Parchment Co. v. Peterson Parchment Paper 
Co ., 282 U. S. 555. 

In federal courts, the judge must leave for the jury the 
matter of determining the weight and probative value of 
the evidence. Glosser v. U . S., 315 U. S. 60; B. & 0. R. R. 
Co. v. Groeger, 266 U. S. 521; Charter v. Oak. Life Ins. Co., 
95 U. S. 232. 

If there is evidence in a case bearing upon an issue to 
which the jury might properly give credit, the court is not 
authorized to direct a verdict in opposition to it. Hickman 
v. Jones, 9 Wall. 197. 

Facts which to the court, might seem of no importance 
and be rejected as having no legal tendency to show knowl¬ 
edge of a fraud, may be considered by a jury as significant 







22 


and indicative of a guilty participation. Sormentheil v. 
Christian Moerlein Brewing Co., 172 U. S. 401. 

Fraud is essentially a matter of motive and intention, 
and is often deductible only from a great variety of circum¬ 
stances, no one of which is absolutely decisive, though all 
combined may become almost irresistible as to the true 
nature and character of the transaction and controversy. 
Wood v. U. S., 16 Pet. 342. 

Where a case depends upon the weight or effect of testi¬ 
mony, it is one for the consideration and determination by 
a jury. Delk v. St. Louis S. F. R. Co., 220 U. S. 580. 

And it is for the jury to say whether a witness has been 
successfully impeached. Central Nat. Fire Ins. Co. of Chi¬ 
cago v. Black, 220 Fed. 8. The Trial Court’s erroneous 
attitude in this respect was apparent before his direction 
of the verdict, when he remarked during the cross-examina¬ 
tion of Hood, in efforts to impeach his testimony, the Trial 
Court remarking, “I haven’t noticed anything wrong with 
his testimony myself.” (A. p. 17) 

The Trial Court also erred in prohibiting evidence of ap¬ 
pellee ’s activities in the possible procurement of other wills, 
(A. p. 29) which fact naturally would reflect the general 
character of appellee. The law is well settled that it is 
proper to consider the character of proponents and bene¬ 
ficiaries for an inference of fraud or undue influence. 
Davis v. Bubb, 190 Ind. 173; Kettleman v. Metzger, 23 Ohio 
Cir. Ct. 61; Hannah v. Anderson, 125 Ga. 407. 

In cases where white men have engaged in improper ac¬ 
tivities in becoming beneficiaries of Indians, evidence that 
the same parties were beneficiaries in wills of other In¬ 
dians was held admissible. Welsh v. Barnett , 125 P. 472; 
34 Okl. 166. 

One of the issues before the jury pertained to undue in¬ 
fluence as practiced upon the decedent by the appellee, and 
another pertained to fraud. The part that the appellee de¬ 
scribed himself as “confidant” in itself was sufficient to 
have the jury pass on the issue of undue influence. 
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It is quite elemental too that where an active part is taken 
in the preparation or execution of a will by a person who 
takes a legacy or devise thereunder, a presumption of un¬ 
due influence is held to arise. Tyler v. Gardiner, 35 N. Y. 
559; Yardley v. Arthbertson, 108 Pa. 395; Bush v. Delano, 
113 Mich. 321; England v. Fawbush, 204 Ill. 384; Hill v. 
Barge, 12 Ala. 687, and numerous other citations. There 
certainly was considerable evidence as to the activity of the 
appellee in this regard. 

In passing on the question of fraud, mistake and undue 
influence, it is proper to consider the nature and contents 
of the will itself. Hutchins v. Hutchins, 135 Md. 401; 109 
Atl. 12. However, the law is well settled that where both 
undue influence and fraud are charged, and the evidence as 
to undue influence is insufficient,—this fact will not preclude 
the issue as to fraud being submitted to the jury. In re 
NewhalVs Estate , 214 P. 231; 190 Calif. 709; 28 A. L. R. 
778. And the inference and deductions as to fraud prac¬ 
ticed by appellee were overwhelming. 

V. CONCLUSION. 

It is respectfully submitted that the Record shows beyond 
any question of doubt, that the Trial Court erred in direct¬ 
ing a verdict herein on behalf of the appellee, and in not 
permitting the jury to pass on the facts and evidence pre¬ 
sented. The jury unquestionably should have been per¬ 
mitted to pass upon the circumstances in connection with 
the execution of the alleged will—purported to have been 
signed on the same day that the late Thomas Atkins, an 
elderly person who couldn’t read or write, except for his 
name, qualified as executor of the estate of his brother, 
John Atkins, deceased; to pass upon the unusual provisions 
and form of the alleged will; to determine whether the late 
Thomas Atkins actually knew that he had executed a will, 
and had knowledge of its contents; to determine if the ap¬ 
pellee, in fact, was “confidant” of the late Thomas Atkins 
“for many years”; to consider the general activities of 
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the appellee in the procurement and execution of the paper 
writing herein as well as his connection with other paper 
writings in which he was named as sole or principal bene¬ 
ficiary of an unrelated testator; to pass on the credibility 
of all of the witnesses; and to determine from all of the 
evidence, whether direct or inferential, if the execution of 
the paper writing of September 17, 1946, was obtained or 
the subscription thereto procured from the late Thomas 
Atkins, by fraud or deceit or undue influence, practiced 
upon him by the said appellee or any other person or per¬ 
sons, and finally to pass on the issue as to whether the 
paper writing filed in Court bearing date the 17th day of 
September, 1946, was “the last will and testament of 
Thomas Atkins, deceased.” 

Respectfully submitted, 

Marcus Borchardt, 

Homer Building, 

Washington, D. C., 

Attorney for Appellants. 
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United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 10408 

DAISY MANN, MAMIE ROBINSON, RUTH HENRY, 

Appellants, 

v. 

JOSEPH S. CORNISH, Appellee . 


Appeal from the United States District Court for the 
District of Columbia. 


APPENDIX. 


1 Filed Feb 4 1948 

Last Will and Testament in the Name of God Amen 

I, Thomas Atkins, residing at 1536 5th Street N. W., in 
the City of Washington, in the District of Columbia, being 
of sound and disposing mind memory and understanding, 
considering the certainty of death, and the uncertainty of 
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the time thereof, and being desirious of settling my worldly 
affairs, and thereby be better prepared to leave this world 
when it shall please the Almighty to call me hence, do there¬ 
fore make and publish this my last Will and Testament 
hereby revoking and annulling all other Wills and Codicils 
by me heretofore made, in the manner and form following, 
that is to say: 

First: I direct that all of my just debts be paid as soon 
after my demise as is possible and convenient. 

Second: I commit my soul to the hands of Almighty God, 
and my body to the earth to be decently buried by my Exe¬ 
cutor, hereinafter named. 

Third: I give, devise and bequeathe to Joseph S. Cor¬ 
nish, my devoted friend, faithful and true, and confidant, 
for many years, my House and premises number 2121 10th 
Street N. W., otherwise known as Lot in Square No. 

Fourth: I direct that my Executor hereinafter named to 
rent my late residence known as 1536 5th Street N. W. oth¬ 
erwise known as Lot No. in Square No. and same to 
be held in trust for five years as it is now, the rents to 
go to Ruth Henry, Mary Robinson, and Daisy Mann, Neices 
and John Atkins Jr. nephew, share and share alike, after 
expenses of same are paid for operations. Then after five 
years, the said property is to be sold by my Executor and 
the proceeds divided equally after all indebtednesses are 
paid, between said Ruth Henry, Mary Robinson, Daisy 
Mann and John Atkins Jr. It is my Will that if any of the 
said Ruth Henry, Mary Robinson, Daisy Mann and John 
Atkins Jr. shall die, the remainder of them shall take the 
share of the one or ones who die. 

Fifth: I give, devise and bequeathe my Metropolitan 
Group Life Insurance Policy with Wilkins and Rodgers for 
Miller and Co., for $1000.00 in which John Atkins was des¬ 
ignated beneficiary, to be turned over to my Execcu- 
2 tor hereinafter named for Burial expenses of $500.00 
for Funeral Bill 
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Sixth: I do hereby appoint and direct that Mr. Garfield 
C. Thompson, Attorney at Law, be my attorney for my 
estate after my death, and to otherwise handle and transact 
any and all business for the estate of mine, and otherwise. 
My said Attorney above named is to be paid a legal fee for 
services in connection with the above mentioned sale of the 
said property, and or otherwise. 

Seventh: All necessary repairs and other necessary work 
or business concerning the said 1536 5th Street N. W. to be 
made by my Executor herein named. 

Eighth: It is my wish and I direct and request that 
Cornish and Cornish, Funeral Home have complete charge 
of my remains and affairs, of every description, after my 
death. 

Ninth: It is my wish and desire and I direct that any one 
who may become dissatisfied with with this my last Will 
and Testament and Protest or Contest, or file a Caveat 
against the same, shall thereby forfeit all rights and bene¬ 
fits herein given to them. 

Tenth: All the rest and residue of my property, real, per¬ 
sonal and mixed to the said Ruth Henry, Mary Robinson, 
Daisy Mann, and John Atkins Jr., share and share alike. 

And Lastly, I do hereby nominate and appoint my very 
good friend and confidant Executor of this my last Will and 
Testament and request that he not be required to give bond 
for the faithful performance of his services. 

In Testimony Whereof, I have hereunto set my hand and 
seal, to this my last Will and Testament, at Washington, 
District of Columbia, this 17 day of September A. D. 1946. 

Thomas Atkins, Testator (seal) 

Signed, Sealed, Published, and Declared, by Thomas At¬ 
kins, the above named testator, as and for his last Will and 
Testament, in our presence, and at his request, in his pres¬ 
ence, and in the presence of each other, we have hereunto 
subscribed our names as attesting witnesses, the day and 
date first above written. 
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3 Oscar A. Crowder 

326 -16 St. S. E. 

William A. Hood 
Ednor, Md. 


4 Filed Feb 9 1948 

IN THE DISTRICT COURT OF THE U. S. FOR THE DISTRICT OF 

COLUMBIA 

Holding Probate Court. 

In re : Estate of Thomas Atkins, deceased. 

Administration No. 70615. 

Address of Petitioner, 2121 lOtb Street N. W., 
Washington, D. C. 

Petition for Probate of Will and for Letters Testamentary 

The Petition of Joseph S. Cornish respectfully repre¬ 
sents to this Honorable Court as follows: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, of adult age and not under any 
legal disability, and makes this application as the executor 
named or nominated in the Will of the above named de¬ 
cedent. 

2. That Thomas Atkins, late adult citizen of the U. S., 
domiciled in the District of Columbia, died on the 3rd day 
of February A. D. 1948 at Freedmens Hospital leaving a 
paper in the nature of a last Will and Testament bearing 
date the 17th day of September A. D. 1946, in which the 
petitioner is named executor, which said will is now on file 
in the office of the Register of Wills for the District of Co¬ 
lumbia; that no other paper in the nature of testamentary 
disposition of the decedents’ estate has been found although 
search has been made and this petitioner believes that the 
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above mentioned paper is in fact the last will and testament 
of said decedent. 

3. That said decedent was not survived by a widow; he 
left as his next of kin; Ruth Henry, adult, niece, non resi¬ 
dent, adult, who resides in Boston, Massachusetts; Mary 
Robinson, adult, non-resident, niece, who resides in Boston, 
Massachusetts; Daisy Mann, adult, niece, who resides at 
1511 Carolina Street N. W., Washington, D. C.; John At¬ 
kins Jr. nephew, adult, who resides at 723 Princeton Street 
N. W., Washington, D. C. 

4. At the time of his death, testator was seized of the 

following Real Estate in the District of Columbia; 
5 Lots numbered 812 in Square numbered 478 and Lot 
No. 53 in Square numbered 358 improved by the re¬ 
spective premises numbered 1536 5th Street N. W. and 2121 
10th Street N. W. respectively, which property petitioner 
estimates to be worth about $10,000 or more, which is free 
from encumbrances. 

5. Said testator was possessed of at the time of his death 
of personal property of a total estimated value of about 
Two Thousand Dollars or more, and consisting of about 
$700.00 in cash deposited in bank, Furniture personal ef¬ 
fects, and Metropolitan Life Insurance Co., Group Life In¬ 
surance of the or in the sum of $1000. 

6. The debts of the decedent consist principally of un¬ 
secured debts, including the expense of his last illness and 
funeral, estimated at about six hundred ($600.00) dollars. 

Wherefore the Petitioner Prays: 

1. That citation may issue against the above named Heirs 
at Law and Next of Kin, and that notice by publication may 
issue directed to any of them who may be returned “Not to 
be found.’’ 

2. That said paper writing dated the 17th day of Septem¬ 
ber A. D. 1946, be admitted to probate and record as the 
last will & Testament of the said Thomas Atkins deceased, 
as to both real and personal property. 
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3. That Letters Testamentary issue to this petitioner as 
the Executor named in the Will. 

4. And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

Joseph S. Cornish, 

Petitioner. 

Garfield C. Thompson 
Attorney 

Garfield C. Thompson, A tty. for Petitioner 
902 Westminister Street or PI. N. W. 

Dupont 4420. 

District of Columbia, ss: 

I, the undersigned Joseph S. Cornish, do solemnly swear 
that I have read the foregoing and annexed petition 

6 by me subscribed and know the contents thereof; 
that the facts therein stated of my personal knowl¬ 
edge are true and those stated upon information and be¬ 
lief, I believe to be true. 

Joseph S. Cornish. 

Sworn and subscribed to before me this 7th day of Febru¬ 
ary A. D. 1948. 

William A. Watson 
Notary Public , D. C. 

• ••••••••• 

7 Filed Feb 13 1948 

Petition for Caveat 

The petition of Daisy Mann, 1511 Caroline Street, Wash¬ 
ington, D. C., respectfully represents: 

1. That she is a citizen of the United States and a resi¬ 
dent of the City of Washington, District of Columbia, and 
that she, Mamie Robinson and Ruth Henry are nieces, and 
the only heirs at law and next of kin surviving Thomas At¬ 
kins, deceased, and are of full age. 
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2. That she has notice that a certain paper writing bear¬ 
ing date of the 17th of September, 1946, has been filed in 
this Honorable Court as the last will and testament of said 
Thomas Atkins, deceased. 

3. That her interest will be injuriously affected by the 
allowance of said pretended will, or its admission to pro¬ 
bate ; that she does hereby contest the probate and validity 
of said paper writing purporting to be the last will and 
testament of Thomas Atkins, deceased, and for that pur¬ 
pose alleges: 

First: That said paper writing bearing date of Septem¬ 
ber 17, 1946, is not the last will and testament of said de¬ 
ceased. 

Second: That the attesting witnesses to said alleged will 
did not nor did any one of them sign his or her name as a 
witness to the said alleged will at the request of the said 
Thomas Atkins. 

Third: That the said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from the said Thomas At¬ 
kins by fraud and deceit exercised upon him by one Joseph 
S. Cornish, or some other person or persons unknown to 
petitioner. 

Fourth: That the said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from the said Thomas At¬ 
kins by the undue influence, duress and coercion exercised 
upon him by one Joseph S. Cornish, or some other person 
or persons unknown to petitioner. 

8 4. That petitioner is advised that a period of at 

least several months will elapse before a determina¬ 
tion of the issues to be framed upon the caveat can be had, 
and petitioner accordingly states that a collector should be 
appointed to collect, conserve and administer upon the as¬ 
sets of the estate of the decedent, pending the conclusion of 
this litigation. 
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1 Wherefore, the premises considered, the petitioner 
prays: 

1. That process may issue from this court requiring the 
parties in interest to answer the exigencies of this peti¬ 
tioner. 

1 2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
caveatee of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector may be appointed to take charge of 
the estate of the deceased, to serve under bond until the 
termination of this caveat proceeding. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

Daisy Mann, 

Petitioner. 

Marcus Borchardt 

423 Homer Building, Washington, D. C. 

Attorney for Petitioner 

District of Columbia, ss: 

I, Daisy Mann, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents 
thereof; that the statements therein made of my personal 
knowledge are true, and those made as upon information 
and belief I believe to be true. 

Daisy Mann. 

Subscribed and Sworn to before me this 13th day of Feb¬ 
ruary, 1948. 

Harry L. Harris 
Notary Public , D . C. 

• ••••••••• 
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9 Filed Dec 9 1948 

Answer to Petition for Caveat 

The answer of Joseph S. Cornish the executor named in 
the certain papers writing bearing date the 17th day of 
September A. D. 1948 filed in this Court and purporting to 
be the last Will and Testament of Thomas Atkins, deceased, 
to the caveat of Daisy Mann, says: 

1. This respondent admits the allegations of paragraph 
one. 

2. This respondent admits the allegations of paragraph 
two. 

3. Answering the allegations of paragraph three of said 
petitions this respondent states as follows: 

This respondent says that the allegation that her interest 
will be injuriously affected by the allowance of the said 
Will is denied. 

1st. This respondent denies that the said paper writing 
bearing date of September 17, 1946 is not the will of said 
deceased. 

2nd. That the attesting witnesses to said alleged will did 
not nor did any one of them sign his name as a witness to 
the said alleged will at the request of the said Thomas At¬ 
kins, is likewise denied by the respondent. 

3rd. That upon information and belief this respondent 
denies the allegation that the said paper-writing purport¬ 
ing to be the last will and testament of said deceased, was 
obtained and the execution thereof procured from the said 
Thomas Atkins by fraud and deceit exercised upon him by 
one Joseph S. Cornish, or other person or persons unknown 
to petitioner. 

4th. Upon information and belief, this respondent denies 
the allegations that said paper writing purporting to be 
the last will and testament of said deceased was obtained 
and the execution thereof procured from the said Thomas 
Atkins by the undue influence, duress and coercion 
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10 exercised upon him by one Joseph S. Cornish, or 
other person or persons unknown to petitioner. 

Further answering, this respondent upon information 
and belief, avers the facts to be that the said paper-writing, 
bearing date the 17th day of September A. D. 1946, is the 
last will and testament of Thomas Atkins, deceased; that 
at the execution thereof, the said Thomas Atkins was of 
sound and disposing mind and capable of executing a valid 
will, deed or contract; that at the date of this execution of 
said will, the decedent declared to the attesting witnesses 
that said paper-writing was the last will and testament of 
said Thomas Atkins, that all of the attesting witnesses 
signed their names as witnesses to the said will at the re¬ 
quest of the said Thomas Atkins, in his presence and in the 
presence of each other; and that the said paper-writing was 
not executed under fraud, coercion, duress or undue in¬ 
fluence of Joseph S. Cornish or of any person or persons 
whatsoever. 

Further answering this respondent says that he is willing 
that issues be framed and tried before a jury as by law 
provided, in order that the truth of the allegations of the 
aforesaid caveat may be determined. 

Joseph S. Cornish, 

Cawea&ee 

Garfield C. Thompson, Attorney for Caveatee 

475 Florida Avenue N. W. 

Hudson 8256 

District op Columbia, s$: 

I, Joseph S. Cornish, do solemnly swear that I have read 
the foregoing petition by me subscribed and know the con¬ 
tents thereof; that the statements therein made of my per¬ 
sonal knowledge are true, and those made as upon informa¬ 
tion and belief I believe to be true. 


Joseph S. Cornish. 



11 


Sworn and subscribed to before me this 9th day of De¬ 
cember A. D. 1948. 

Melvin J. Marques 
Deputy Register of Wills 

• *•***••** 

11 Filed Jan 10 1949 

Order Framing Issues 

Upon consideration of the caveat of Daisy Mann, filed 
herein against a certain paper writing bearing date the 
17th day of September, 1946, filed herein, purporting to be 
the last will and testament of Thomas Atkins, deceased, and 
of the answer of Joseph S. Cornish, filed thereto, it is by 
the Court this 10th day of January, 1949, 

Ordered, that the following issues be and they hereby are 
framed to be tried before a jury on the 24th day of Janu¬ 
ary, 1949: 

One: Was the paper writing filed in this Court and bear¬ 
ing date the 17th day of September, 1946, the last will and 
testament of Thomas Atkins, deceased? 

Two: Was the said paper writing dated the 17th day of 
September, 1946, purporting to be the last will and testa¬ 
ment of Thomas Atkins, deceased, executed and attested in 
due form, as required by law? 

Three: Was the said Thomas Atkins at the time of the 
making and subscribing or of the acknowledging by him of 
the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

Four: Was the said paper writing dated the 17th day of 
September, 1946, obtained, or the execution thereof, or the 
subscription thereto procured from the said Thomas At¬ 
kins, deceased, by fraud or deceit practiced upon the said 
Thomas Atkins by Joseph S. Cornish or any other person 
or persons? 

Five: Was the said paper writing dated the 17th day of 
September, 1946, obtained, or the execution thereof pro- 
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cured from the said Thomas Atkins, deceased, by the undue 
influence or duress, or coercion of Joseph S. Cornish or any 
other person or persons ? 

D. A. Pine 
Judge 


17 Filed Apr 8 1949 

Directed Verdict Sustaining Will 

Friday, April 8, 1949 
Civil Division Number Two 
Judge Goldsborough, Presiding 

Administration No. 70615 

In Re: Estate of Thomas Atkins, Deceased . 

Daisy Mann, Louise Montgomery, Mamie Robinson and 
Ruth Henry, (Caveators) Plaintiffs, 

v. 

Joseph S. Cornish, (Caveatee) Defendant. 

Now come here again the parties aforesaid in manner 
aforesaid and the same jury that was respited yesterday; 
whereupon the trial was resumed, and issue Number 1 was 
withdrawn by direction of the Court, and the jury, by the 
direction of the Court, upon their oath say: 

In answer to the Second Issue. 

2. Was the said paper writing dated the 17th day of Sep¬ 
tember, 1946, purporting to be the last will and testament 
of Thomas Atkins, deceased, executed and attested in due 
form, as required by law? 

They answer “Yes”. 
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18 In answer to the Fourth Issue. 

4. Was the said paper writing dated the 17th day 
of September, 1946, obtained, or the execution thereof, or 
the subscription thereto procured from the said Thomas 
Atkins, deceased, by fraud or deceit practiced upon the said 
Thomas Atkins by Joseph S. Cornish or any other person 
or persons? 

They answer “No”. 

In answer to the Fifth Issue. 

5. Was the said paper writing dated the 17th day of Sep¬ 
tember, 1946, obtained or the execution thereof procured 
from the said Thomas Atkins, deceased, by the undue in¬ 
fluence or duress, or coercion of Joseph S. Cornish or any 
other person or persons? 

They answer “No”. 

19 Filed Apr 11 1949 

Motion for New Trial 

Now come the caveators, Daisy Mann, Mamie Robinson, 
and Ruth Henry, by their attorney, Marcus Borchardt, and 
move the Court to set aside the verdict in the above entitled 
cause and to grant a new trial therein on the following 
grounds: 

1. The verdict is contrary to the law in the case. 

2. The verdict is contrary to the evidence in the case. 

3. The Court improperly directed a verdict in this case 
on behalf of the caveatee. 

4. The Court improperly refused to permit the jury to 
pass on the facts and evidence in the case. 

5. The Court improperly refused to permit the jury to 
consider the activities of the caveatee as the sole bene¬ 
ficiary in another cause, in connection with the general ac¬ 
tivities of the caveatee in obtaining or procuring the execu¬ 
tion of the will in the present cause. 





14 


5. The Court improperly passed on the credibility of cer¬ 
tain witnesses produced on behalf of the caveatee instead 
of permitting the jury to pass upon same. 

Marcus Borchardt 
Attorney for Caveators , 

Daisy Mann, Mamie Robin¬ 
son, and Ruth Henry 
423 Homer Building 
Washington, D. C. 



Filed Jun 9 1949 


Order Overruling Motion for a New Trial 


Upon consideration of the motion for a new trial of 
caveators, Daisy Mann, Ruth Henry, and Mamie Robinson, 
in the above matter, it is by the Court this 9th day of June, 
1949 

Ordered that the motion for a new trial be and it hereby 
is overruled. 


T. Alan Goldsborough 
Judge 


21 Filed Jun 9 1949 

Decree Upon Verdict Admitting Will to Probate 

The issues heretofore framed upon the caveats of Daisy 
Mann, Ruth Henry, and Mamie Robinson, and answers 
thereto, having been tried in open court, and the jury hav¬ 
ing been directed by the Court to find that the paper writ¬ 
ing bearing date the 17th day of September, 1946, was the 
last will and testament of the late Thomas Atkins, deceased, 
it is by the Court this 9th day of June, 1949 
Ordered, Adjudged, and Decreed that the paper writing 
bearing date the 17th day of September, 1946, be and the 
same is hereby admitted to probate and record as the last 
will and testament, of both real and personal property, of 
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the said Thomas Atkins, deceased, late of the District of 
Columbia, and that letters testamentary thereof be issued to 
Joseph S. Cornish, upon his entering into an undertaking in 
the penal sum of $1,000.00, with surety to be approved by 
the Court, conditioned upon the faithful performance of his 
duty as such executor. 

T. Alan Goldsborough 
Judge 

Seen: 

Marcus Borchardt 
Atty. for Caveators 

Seen: 

Garfield C. Thompson 
Atty. for Caveatee 

26 Filed Jul 5 1949 

Statement of Evidence 

Be it known that the above-entitled cause came on for 
hearing before Judge Alan T. Goldsborough, holding Civil 
Court of the United States District Court for the District 
of Columbia, on to wit, April 7 and 8, 1949. 

Thereupon the following evidence was adduced: 

Oscar A. Crowder was called as a witness on behalf of the 
caveatee, and upon being duly sworn, testified that he 
signed the will of Thomas Atkins in the presence of At¬ 
kins; that he saw Thomas Atkins sign the will; that Arthur 
Hood was present when he signed the will; and that Joseph 
S. Cornish was also present. 

Upon cross-examination, the witness testified that this 
particular paper was executed before noon on September 
17, 1946, “between ten, maybe nine or ten, somewhere in 
that neighborhood”; that it was executed at the City Post 
Office at North Capitol and Massachusetts Avenue; that he 
is an employee of the Post Office Department, where Joseph 
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S. Cornish also is employed; and that he was told that 
“Mr. Cornish wanted to see me”; that he had known Mr. 

I 

Cornish about eight years and that he never knew Mr. At¬ 
kins before. 

Witness further testified that the will was not read in 
the presence of witness; and that Atkins did not say, “This 
is my last will”. 

William A. Hood thereupon was called as a witness on 
behalf of the caveatee and upon being duly sworn, testified 
that he signed the will at the request of Thomas Atkins, 
and in the presence of Mr. Atkins and Mr. Crowder, and 
that he saw Mr. Atkins sign. 

Upon cross-examination, the witness testified that he 
signed the will at the City Post Office “in the forenoon 
sometime”; that he was working that day; that Mr. Cornish 
asked him “to come out”; that he had worked for Mr. 

Cornish in the evenings before, at the undertaking estab- 

* 

lishment. 

27 Later, witness testified that Mr. Atkins called him 
and said, “Son, come here. I am turning my place 
over to Mr. Cornish. He has been very good to me, tend- 
to my business—I am turning things, my property, over 
to Mr. Cornish. He has been good to me and I want him 
to—want you to witness this deed—want you to witness 
my signature”. 

In answer to question, “So you do not know what the 
paper you signed, if it was a deed or a will?”, witness re¬ 
plied, “He just wanted me to witness his signature that 
he was turning the property over to Mr. Cornish”. 

In answer to the question as to whether the will was 
read in the presence of witness, witness testified, “No, sir.” 

When question was repeated that witness “did not hear 
it read”, the Court made the following remark: 

“I think you have labored it long enough. The Court 
won’t permit any further questioning along that line.” 

And later, when a further attempt was made to impeach 
the witness, the Court stated, “You can ask one individual 
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the same thing so often, unless he is very familiar with 
courtroom, he loses track of what he is talking about. I 
haven’t noticed anything wrong with his testimony my¬ 
self.” 

Thereupon a motion was made by counsel for caveators 
to have the will set aside on the ground that it was not 
adequately proved, and the Court overruled the motion. 

Morris Shear thereupon was called as a witness on be¬ 
half of the caveators, and upon being duly sworn, testi¬ 
fied that he is engaged in the grocery business at 1521 5th 
Street, N. W., where he has been for eighteen or nineteen 
years, the grocery business being practically across the 
street from 1536 5th Street, N. W., where Thomas Atkins 
resided; that he had known Mr. Atkins for the period he 
has been at the store and had been very close to him dur¬ 
ing the past eight or nine years; that Mr. Atkins would 
buy his breakfast at the store practically every day and 
that he would see him three or four times a week. 

28 Witness further testified that Mr. Atkins “would 
get letters I would read for him”; “Discuss his— 
not personal matters altogether—for instance, he would 
need advice on his house, like contracting, painting, re¬ 
pairing”; that he called John Edwards, a contractor, for 
Mr. Atkins, a few times, Edwards having done work for 
witness at home of witness. 

Witness further testified that Mr. Atkins couldn’t read 
or write; that Mr. Atkins told him he couldn’t read or 
write. Witness further testified that he never heard of a 
man named Joseph S. Cornish of Washington, D. C., and 
never heard Thomas Atkins refer to Joseph S. Cornish in 
any way. 

Upon cross-examination, witness testified that Mr. At¬ 
kins would buy things in his store for a man named Ash¬ 
ton, who was at St. Elizabeth’s Hospital, and that wit¬ 
ness would wrap up the packages, write Ashton’s name 
on them, and mail the packages for Atkins. 
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Daisy Atkins Mann, thereupon was called as a witness 
on behalf of the caveators, and upon being duly sworn, 
testified that the decedent, Thomas Atkins was her uncle, 
her father’s brother; that the closest relatives to Mr. At¬ 
kins were Ruth Henry, and Mamie Robinson, of Boston, 
and herself; that the decedent had no brothers or sisters 
living at the time of his death; that he did not have a 
nephew living by the name of John Atkins, as his nephew, 
John Atkins, Jr., died on June 30, 1941, and that Thomas 
Atkins left surviving him no other next of kin; that John 
Atkins, brother of Thomas Atkins, died in 1946 and Thomas 
Atkins was appointed “executor of Uncle John’s property 
in 1946”. 

Witness further testified that “my uncle would come to 
me three or four times a week, on the way to work some¬ 
times, and sometimes I would go to the house, but often 
he would tell me, ‘You let me come past because I am 
going to work’; then he would come around two o’clock 
and sit up at the place, and I would have to wake him up”; 
that he was working at Wilkins Flour Works for a num¬ 
ber of years and up to the time he was murdered; that Mr. 
Atkins could neither read nor write, “except Uncle John 
learned him how to write his name so he could sign bank 
checks”; that she was on friendly terms with Thomas At¬ 
kins, “never had a fuss with him in our lives”; that she 
never heard him make any remark against any members 
of his family, of his relatives. 

Witness further testified that Mr. Atkins “never made 
a will”; that he talked with witness about the John At¬ 
kins case; that he told witness that Cornish “al- 
29 ways owed him four or five months” rent before he 
would come to pay Mr. Atkins for two or three 
months; that witness never heard Mr. Atkins say that he 
intended giving Cornish anything after his decease; that 
Mr. Atkins said to witness, “ ‘You are the closest one here 
in the city. You know if anything happens to me’. Me 
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and my uncle would see each other three or four times a 
week. Never passed a week I wouldn’t see him.” 

Witness further testified that * 4 Uncle Tom never made 
any will at all. He hasn’t made no will. He never signed 
anything but the administrative paper. The day the ad¬ 
ministrative paper made, Uncle Tom went down, signed it, 
and that morning after he signed that paper, he came to the 
house and brought it.”—“Paper he signed to be executor 
of the will, Uncle John’s property. That paper Uncle 
Tom signed. That is the only paper he signed because I 
asked him. He said he had never signed another paper but 
that. That was the paper he signed in 1946, that they 
have that he was there the executor of the property. He 
was made executor to collect rents, executor of the estate 
of John Atkins.” 

In answer to question, “Did you ever hear any reference 
from anyone to the effect that Joseph S. Cornish was the 
confidant of Thomas Atkins?”, the witness replied, “My 
uncle despised Joseph Cornish because he never paid rent 
on time. He despised him.” 

In answer to the question as to whether witness ever 
heard Thomas Atkins discuss a provision in the will in re¬ 
gard to insurance “for $1000 in which John Atkins was 
designated beneficiary to be turned over to my executor 
hereinafter named for burial expenses of $500.00 for fu¬ 
neral bill”, witness replied, “No”. 

In answer to question as to whether witness ever heard 
Thomas Atkins discuss the provision in the will that Mr. 
Garfield Thompson should be the attorney for the estate 
after his death, witness replied, “Never. Never; because 
he didn’t want him to have nothing he had”. 

In answer to the question as to whether witness ever 
heard her uncle discuss the provision in the will directing 
the executor to hold “in trust for five years” the property 
known as 1536 - 5th Street, N. W., for rental purposes and 
after five years to have the property “sold by my execu- 
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tor”, witness replied “Never. My uncle never talked that 
stuff”. 

In answer to question as to whether witness ever heard 
Thomas Atkins discuss the provision in the will di- 
30 recting that “Cornish and Cornish Funeral Home 
have complete charge of my remains and affairs, of 
every description, after my death”, witness replied, “I am 
the one he looked forward to”. 

Florence Bernice Mann thereupon was called as a witness 
on behalf of the caveators, and upon being duly sworn, 
testified that she is the niece by marriage of Thomas At¬ 
kins, deceased; that he resided at 1536 - 5th St., N. W., at 
the time of his decease; that she herself resided at that 
house from about 1934 to about 1942 or 1943; that while 
she was living at 1536 - 5th St., N. W. she would see Thomas 
Atkins every day; that after she moved from said address 
she would see Thomas Atkins several times a week. 

In answer to question as to whether Thomas Atkins could 
read or write, witness replied, “He could not. He could 
only write his name”. 

Witness further testified that she very often read the 
paper to him; that she read bills and letters that would 
come in; that Joseph S. Cornish never did anything for 
Thomas Atkins to her knowledge; that Joseph S. Cornish 
was not a confidant of Thomas Atkins; that she knows noth¬ 
ing concerning Joseph S. Cornish other than his having 
been a tenant of Thomas Atkins; that she knows of no dif¬ 
ferences Thomas Atkins had with any of his relatives; that 
she knows of no will that Thomas Atkins had at the time of 
his decease. 

Upon cross-examination, witness testified that during the 
latter years of his life, she never discussed with Thomas 
Atkins anything concerning a will; that Mr. Atkins could 
neither read nor write, but that he could write his name. 

Joseph S. Cornish, thereupon was called as a witness on 
his own behalf, and upon being duly sworn, testified that 
he is a mortician, having been in business for 17% years 
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and resides at 2121 - 10th Street, N. W.; that he had known 
Thomas Atkins for 17 years; that he used to live at 2117 
10th St., N. W. with his former wife, and then his former 
wife rented 2121 - 10th St., N. W. from Mr. Atkins; that he 
was a graduate of Echols College in Embalming, and his 
former wife interceded in witness’ renting 2121-10th St., 
N. W. where Thomas Atkins was the landlord; that he has 
rent receipts from 1940 clear back and he has the last one 
“right here”. 

In answer to question as to what he did for Thomas At¬ 
kins, witness testified, “Well, in 1937, Cecilia Atkins, which 
was his sister, died. Mr. Atkins called me that morn- 
31 ing. It happened I was in my office and the phone 
rang. It was, I suppose, about around eight or a 
little after. I usually don’t answer my telephone. My 
secretary answers my telephone and conveys the same to 
me. And I happens to answer that morning. Mr. Atkins 
say to me, ‘Mr. Cornish?’ I say, ‘Yes, what is the matter?’ 
He say, ‘Come down to my house. My sister passed away.’ 
I said, ‘I am sorry, you have my deepest sympathy.’ I ar¬ 
rived on the scene and he told me to take charge. I said, 
‘O. K.’ I got the information, usually what all morticians 
do. I went on the case and after I got the remains in my 
establishment I went back to Mr. Atkins. I picked up him 
and Mr. John Atkins and they had me to carry them on 8th 
Street and P, N. W. They picked up a lady there which 
at the time this lady was a girl friend of theirs. I brought 
them to my establishment and I let this lady do all the 
selection for his sister, Miss Cecilia Atkins, and they made 
arrangements and the service was O. K., and at that time 
Mr. John Atkins—” * * * “I did practically all of Mr. 
Atkins’ work.” * * * “The evidence I have here is from 
1937 on, when Mr. Atkins’ sister then died and become an 
estate case at that time. Miss Cecilia Atkins had a certain 
amount of money, in the Second Trust, 9th and F N. W., I 
informed Mr. Atkins they couldn’t touch that money, any 
of that money, there had to be an administrator appointed. 
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He informed me at that time he had some nieces and so 
forth, and I said, ‘Mr. Atkins, you have to get an attorney.’ 
And at that time I had Mr. Belford Lawson right there in 
mind. I went to his office. Mr. Lawson wasn’t in, but 
Doby, Lewis was up top over him. I carried in Mr. Tom 
Atkins—Mr. John Atkins in his office, and they proceeded 
to make the petition up for the administration of the estate 
at that time and we went on from that time. I followed 
them clear on down, got the information, we got the papers 
through and there come a discrepancy in this will—I mean 
not in the will, in this testimony that Mr. Atkins and Mr. 
Tom Atkins gave, that they had left out one of the nieces 
or somebody in there, and then come upon the scene, the 
first time I ever seen the gentleman until today—not today, 
but several days—Mr. Borchardt entered for Mrs. Daisy 
Mann.” * • • 

“I am coming right down and I have got to bring it to 
you what I know, go right down like it comes to my mind 
from the first time I am acquainted with Mr. Atkins on 
down. It is a little long, but I am bringing you the facts 
here, if you will permit me to talk this. If you don’t, it is 
all right. It is the onliest way I can express the 
32 whole situation so you know it clear from 1937, clear 
on up to the persent time. I can bring it down if you 
will let me.” • • • 

“So at that time Miss Daisy Mann or Mrs. Mann, what¬ 
ever her name is, right here I recognized her, she employed 
Mr. Borchardt to intercede into this Cecilia Atkins affair 
and Mr. Doby and Mr. Borchardt, they got this up together 
and made an amendment to this petition and put this niece 
or whoever it was in there, so they got that straight. Mr. 
Atkins, Tom Atkins, and John Atkins were made co-execu¬ 
tors of the estate at that time. We cleared that up.” 

“After he got the papers, I said, ‘Now you can proceed 
on.’ So he presented that to the trust company. Mr. Doby, 
Louis, I was with Mr. Atkins, John and Tom Atkins, we 
went to the trust company. Mr. John said to me that “We 
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want the money out’ I said, ‘Mr. John, you don’t have to 
take the money out, the only thing for the money to be done 
is convert it into the names of you two and you can leave 
it in the bank on checking account.’ He said, ‘No, we want 
to feel it.’ I said, ‘0. K.’ 

“The bank manager gives them a check. I think I have 
the records here of it, approximately around $1500. So I 
have it right here in the figures, we removed from that bank 
right one block up the street and went to the bank at Ninth 
and Gr Street to deposit this money, Mr. Doby, Louis, Mr. 
John Atkins, Tom Atkins, and myself, when they entered 
there and they signed the card and made the deposit. Mr. 
Atkins say to Mr. Doby, ‘Pay Mr. Cornish off; I don’t want 
him to wait’. They paid me my funeral bill. Well, that 
was cleared up. 

“A lady come from Massachusetts, if I can recall it was 
one of the nieces, I think I can recognize the lady, she is 
in here now. I think it is the lady right over here. • • • 
The one with the green coat. They came to review Miss 
Atkins. Mr. Tom gave me an introduction to her and Mr. 
Tom wanted her to see upstairs. We carried her upstairs. 
I believe we sat down and talked. Since that first time I 
seen them, I haven’t seen them till today when I seen them 
coming in. They went on, sat in the parlor. Everything 
was satisfactory; it was all right. Then becomes a times 
that Mr. John Atkins, he got sick. Mr. Tom was waiting 
on him, and Mr. John told Mr. Tom to tell me to come 
down to his house, 454 Ridge Street, which I did. He called 
me. I went down to see him. He said to me, ‘Cornish!’ 
I said, Yes, what is the matter, John?’ He (John Atkins) 
said, ‘The old man is kind of sick.’ I said, ‘I am 
33 sorry to hear that.’ He said,‘You been pretty good. 

First when you went up there to my brother’s, I 
thought you wasn’t the kind of man ought to be there, but 
I found out you are a good fellow who will do anything for 
you.’ I said, ‘I will try to do my best for you’. He said, 
‘I am calling you here today; I want you to try to get me 
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in Blue Plains.’ I said, I will try to see what I can do for 
you, but I doubt—” • • • 

“From that on I didn’t know anything more about Mr. 
John Atkins until Mr. Tom called me and said be was dead. 

“He said, ‘Mr. Cornish?’ I said, ‘Yes.’ He said, ‘I got 
a call this morning that John is dead.’ I said, ‘I didn’t 
know be was in the hospital.’ He said, ‘Yes, Lottie bad him 
admitted to Gallinger.’ He said, ‘I am asking, you pretty 
faithful to me all the time. I want to see be is come out all 
right. I am asking you what I should do.’ I said, ‘Do you 
wan to bury your brother!’ He said, ‘no’. I said, ‘You 
want to pay the expense?’ He said, ‘No, be has got money 
in the Lincoln National Bank.’ He said, ‘What I am ask¬ 
ing you, Lottie Newman, that is, he say, his illegitimate 
daughter, he told me Lottie Newman, she has made ar¬ 
rangements with the Frazier Funeral Home.’ 

“I said, ‘Well, what she want you to do if she has made 
the arrangement, taken it out of your possession?’ I said, 
‘Well, if that is the case, you go with her, but whatever you 
do, don’t make no contract with Mr. Frazier. Let her do all 
the contracting and all. ’ So he did. He said—he called me 
back. He said, ‘Well, Mr. Frazier, me and Lottie, we went 
to the Lincoln National Bank.’ 

“The bank informed him at that time that his brother, 
John Atkins, had made him executory, I think that is what 
he told me, of his estate, and the estate was so small they 
wouldn’t handle it, and they advised Mrs. Lottie Newman 
at that time to waive her rights over to Mr.—” 

Upon cross-examination, witness testified that in addition 
to being a mortician, he is employed at the City Post Office 
as the Postmaster’s messenger, his hours being from 8:30 
to 5:00; that he has been employed there for 31% years; 
that he does undertaking on the side. 

In reply to question as to what is his understanding of a 
“confidant”, witness replied, “Why, I don’t know. I be 
frankly with you. When Mr. Atkins brought me—he come 
to me, Mr. Atkins informed me, said, ‘Mr. Cornish, 
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34 you have been very niece to me. ’ That is the words 
Mr. Atkins says. I said, ‘Yes, Mr. Atkins, I try to be 
nice to everyone.’ He say, ‘You have spent a lot of money 
on my place.’ I said, ‘Yes, that is right.’ And he said, ‘I 
am going to reward you for the same.’ 

“That is when Mr. Atkins, I knew he was thinking a lot 
of me, and the next thing I knowed, he said that ‘I am going 
to make my will out and you are going to have complete 
charge of my remains and I will have a surprise for you. 
There has been too much litigation from my brother and 
my sister dying and I am going to straighten my affairs 
out.’ 

“He say, ‘I have a $1,000 insurance policy with Wilkins- 
Rodgers Milling Company. I want you to write and have 
the beneficiary changed.’ I said, ‘All right, Mr. Atkins, I 
will do what you say.’ He said, ‘John is dead. I made 
$500 to John as beneficiary of the said insurance policy’, 
he say, ‘and I want you to have it changed.’ I did write a 
letter to that firm, which he stated in the letter that he is 
now changing his beneficiary from John Atkins, his 
brother, to his estate.” 

With reference to the statement of witness that he spent 
“a lot of money on that house”, and in answer to question 
if he meant out of witness ’ money, witness testified that he 
does not mean out of his own pocket, but money in lieu of 
rent. 

Witness testified that the folder that he brought down 
contained no secretarial work prior to September 17, 1946. 

In answer to question, “Do you know of anything you 
did for Mr. Atkins prior to September 17, 1946, other than 
making certain improvements on the house you rent?”, 
witness replied that he did not. 

In answer to question as to when witness first saw the 
will of September 17, 1946, and a carbon copy also signed 
by Mr. Atkins, witness testified that Mr. Atkins turned 
them over to witness on that date; that he could not tell who 
wrote the will; that he did not write it; that he did not know 
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who put the words “Joseph S. Cronish” on back of the 
will; that he had no attorney at the time the will was made; 
that Mr. Atkins designated the attorney; that after Mr. 
Atkins died, he turned the will over to Mr. Thompson to file 
as representing the estate; that he does not know where the 
petition for letters testamentary was typed. 

35 In answer to question as to whether witness had 
any connection with the will of a Susie Geary, wit¬ 
ness testified that he had; that he was sole beneficiary un¬ 
der that will; that Susie Geary retained Mr. Thompson in 
that matter; that after the Geary will was prepared, he and 
Mr. Thompson did not arrange to prepare the Atkins will; 
that witness had nothing to do with the various provisions 
in the Atkins will; that he knew nothing about it until Mr. 
Atkins brought the papers to him, and said, “ ‘Mr. Cor¬ 
nish ?’ I said, ‘Yes, Mr. Atkins, what are you doing here 
this early?’ He said, ‘I am coming to you this morning; 
you have been coming to me each and every morning. ’ I 
said, ‘What is the trouble now?’ He said, ‘I have told you 
time and again that I was going to do something for you.’ 
I said, ‘All right, Mt. Atkins, I will appreciate it.’ He said, 
‘You read this document.’ I said—when I first looked at 
it, I said, ‘Mr. Atkins—’ • • • “I told Mr. Atkins, I said, 
‘Just a minute. It is about time for me to punch my clock, 
but I am going to ask for about two hours leave.’ He said, 
‘0. K.’ I walked in my office, informed the secretary to 
the postmaster—”; that he did not know where information 
came from that is embodied in the will; that he does not 
know of any conversation between Mr. Atkins and anyone 
else in regard to the provisions in the will. 

In answer to the question as to the provision in the will 
for the collection of rents for five years and receiving com¬ 
pensation for the collection of the rents, and if Mr. Atkins 
ever discussed this provision with witness, witness testified, 
“Mr. Atkins told me definite out of his mouth. I didn’t ask 
him for anything. He said, ‘Mr. Cornish, you been mighty 
faithful to me.’ I said, ‘Yes.’ He said that ‘I am going 
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to look out for you and I want you to look out for my prop¬ 
erty. You have been taking care of the rest of it for me.’ 
That is'Mr. Atkins’ words, and I didn’t ask him for it.” 

Witness further testified that he did not know who pre¬ 
pared the will; that he knew nothing about the will “until 
the day it came.” 

In answer to question whether he knew if Mr. Thompson 
prepared the will, witness tesified, “I do not know. You 
have to ask Mr. Thompson that. I don’t know. I wasn’t 
there, didn’t know nothing about it.” 

Witness further testified that he did not confer with Mr. 

Thompson in any way as to anything pertaining to 
36 the will prior to its execution. 

In answer to question as to the time of day the 
will was executed, witness testified, “I got in to work 
around 8:20. Usually I get in every morning before time. 
About 8:27 a man called me, said, ‘Joe’, said, ‘there is a 
man looking for you. I walked over and seen Mr. Atkins. 
I wondered what was the trouble. He said, ‘Mr. Cornish, 
I didn’t call you this morning, but I am coming to you. ’ So 
we talked. I said, ‘Wait a minute, Mr. Atkins.’ I said, ‘It 
will make me late on my time. I will go in and be relieved. ’ 
I come back and stand there and talk to Mr. Atkins. He 
brings out the same paper you have there. He says, ‘Read 
that.’ I read it. I said, ‘Mr. Atkins, you know what this 
is?’ He said, ‘Yes, I know what it is.’ 

In answer to question, “As a matter of fact, before you 
saw Mr. Atkins that day, hadn’t he been down to the court¬ 
house taking an oath as the executor under the will of John 
Atkins, that very same morning, before he went to the Post 
Office?”, the witness replied, “No, sir; I don’t think so.” 

Thereupon, a certified copy of the qualification of Mr. 
Thomas Atkins as executor under the last will and testa¬ 
ment of John Atkins, bearing date of September 17, 1946, 
was introduced in evidence. 

Witness was asked, “Isn’t it a fact when Thomas Atkins 
spoke to you that day and he was asked to sign anything, 
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that he believed he was signing something pertaining to the 
estate of John Atkinsand witness replied, “No, sir. I 
never asked him anything. No, sir. I object to that. I 
never. No. sir.” 

Witness was then asked if anything was said about 
Thomas Atkins qualifying as executor of the John Atkins 
estate, and witness testified, “I don’t recall it.” 

Witness further tesitfied that both of these copies of the 
will were signed on September 17, 1946, at the Post Office, 
both the original and the copy. 

In answer to question as to who asked Mr. Atkins to sign 
both copies, witness testified, “I did. And Mr. Atkins say 
to me, said,‘ Mr. Cornish, this is my will,’ and as I remem¬ 
ber, then, ‘You get me two witnesses.’ I called these two 
men, that is, William Hood and Oscar Crowder”; that Mr. 
Atkins asked these witnesses to sign the papers; that Mr. 

Atkins told witnesses what it was, “After I read it 
37 to him, he said, ‘How is that!’ ” 

Witness further testified that when Mr. Atkins left 
the Post Office on September 17, 1946, that he gave the two 
copies of the will to witness and said to witness, “Mr. Cor¬ 
nish, place those in the file with the rest of your papers”; 
that witness has had both copies of will in his possession 
until one of them was filed for probate and the other copy 
has been in his possession up to the present time; that he 
did not tell any of the relatives that he had a will in his 
possession. 

Witness further testified that he could not recall any let¬ 
ter he wrote for Thomas Atkins prior to September 17, 
1946; that he read many letters to him, but that he does 
not recall whether it was prior or subsequent to September 
17,1946. 

In answer to question as to whether Thomas Atkins 
would read, witness testified, “He must know something.” 

Witness further testified that he had no receipts for rent 
payments paid to Thomas Atkins subsequent to May 4,1947 
nor any working papers in regard to withholding tax form 
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which he helped Mr. Atkins prepare prior to September 
17, 1946. 

Witness identified the signature on the social security- 
card of Thomas Atkins showing that the latter was born on 
April 22, 1872. 

Witness further testified that Thomas Atkins never re¬ 
duced the rent on his house by reason of witness ever hav¬ 
ing done anything for Thomas Atkins; that Atkins raised 
the rent from $42.50 to $50.50; that after attending to the 
funeral of Cecilia Atkins in 1937, witness did not attend to 
the funeral of any other relative of that family prior to 
the decease of Thomas Atkins. 

When witness stated that he had no relationship to Susie 
Geary, in whose estate he is sole beneficiary, and wherein 
a petition for caveat was filed on February 20, 1948, the 
Court sustained an objection, stating, “The reason I am 
sustaining the objection is because there is no connection 
between a will of someone else in favor of Cornish and the 
case we are now trying.” 

At the conclusion of the testimony, the Court directed a 
verdict in favor of the caveatee as follows: 

“Ladies and gentlemen, in this case the plaintiffs alleged 
that this paper writing which is being considered by you 
was not executed and attested in due form of law, as 
38 required by law. 

There is also an allegation that the deceased man 
was of unsound mind. That .issue has been abandoned by 
the plaintiffs. 

There is an allegation that the document was procured 
from the decedent by fraud or deceit practiced upon him by 
Joseph S. Cornish or some other person or persons. 

There is no evidence of that. 

Then there is an allegation that the document was pro¬ 
cured from the decedent by undue influence or duress or 
coercion by Joseph S. Cornish or some other person or 
person. 

There is no evidence of that. 
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And therefore the Court is compelled, required, to direct 
you to find a verdict for the defendant.” 

Marcus Borchardt 
Attorney for Plaintiffs 
423 Homer Building 
Washington, D. C. 
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